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File Number: PLASAR-17-06-0008 
 
Applicant: Philip Wolfinger 
 
Owner: Jacob Ferrer 
 
Request:  Scenic Area Review to replace a fire damaged dwelling with a new dwelling in 

the same location. 
 
Decision: Approved with Conditions 
 
Decision Date: November 16, 2017 
 
Appeal Deadline: December 1, 2017 
 
Location: The subject property is approximately 2.9 miles southeast of Mosier, OR and 

approximately 5.5 miles northwest of the city of The Dalles, OR approximately 1 
mile south of Highway 30, on the south side of Dell Road; more specifically 
described as: 

 
Map & Tax Lot Acct. #  Acres 

    2N 12E 9 2100 1693   5.09 
 
Zoning:    Rural Residential, R-R (10), in the General Management Area (GMA) of the 

Columbia River Gorge National Scenic Area 
 

Past Actions: SPR-95-108-WARR1-GA for two portable bird pens with attached flight cage and 
brood house; LOC-81-BP for a 2,800 sq. ft. dwelling and attached garage.  

 
Procedure Type: Administrative Decision  
 
Prepared By: Riley Marcus, Associate Planner 
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I. APPLICABLE STANDARDS 
 
Wasco County National Scenic Area Land Use & Development Ordinance (NSALUDO) 

 
A. Chapter 3 – Basic Provisions and Zoning 

Section 3.110, Expedited Review 
 

B. Chapter 11 – Fire Safety Standards 
Section 11.120, Defensible Space  
Section 11.130, Construction Standards for Dwellings and Structures  
Section 11.140, Access Standards  
 

C. Chapter 13 – Nonconforming Uses, Buildings and Lots & Consolidation of Undeveloped   
Subdivisions and Legal Parcels 

Section 13.060, Verification of Nonconforming Use 
Section 13.070, Restoration or Replacement of Legally created Nonconforming Structure 
 

D. Chapter 14 – Scenic Area Review 
Section 14.100, Provisions for all new development 
Section 14.500, Cultural Resources – GMA 
Section 14.600, Natural Resources – GMA 
Section 14.700, Recreation Resources - GMA 
Section 14.800, Indian Tribal Treaty Rights and Consultation – GMA 
 

I. BACKGROUND 
 

A.  Legal Parcel:  NSA LUDO Section 1.200 defines legal parcel as the following: 
 

Parcel (Legal)/Lot of Record - A unit of land created as follows: 
a. A lot in an existing, duly recorded subdivision; or 
b. A parcel in an existing, duly recorded partition (including major or minor land partitions); 

or 
c. By deed or land sales contract prior to 4 September 1974.   
 
A unit of land shall not be considered a separate parcel (legal)//lot of record simply because 

the subject tract of land: 
a. Is a unit of land created solely to establish a separate tax account; 
b. Lies in different counties; 
c. Lies in different sections or government lots; 
d. Lies in different land use or zoning designations; or 
e. Is dissected by a public or private road. 
 
Consolidation:  See Section 13.200 for “Consolidation of Undeveloped Subdivisions” 

 
A Memorandum of Contract sold the south one-half of lot 9 in Cameron Tracts from Wagon 
Road Joint Venture (Karl Johnson) to Glen and Bonnie Adams, recorded on April 17, 1980. 
Because it was not recorded prior to September 4, 1974, it does not appear that the subject 
parcel was created in a manner consistent with Wasco County’s definition of Legal Parcel. In 
1995, a land use decision approving bird cages (file SPR-95-108-WARR1-GA) references the 
parcel status and lawful development of a single family dwelling in 1981 when Wasco County 
Planning approved a building permit thus validating the subject property as a legal lot of record. 
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Staff notes that legal lots of record are not always synonymous with the definition of Legal 
Parcel. 
 

B. Site Description:  The subject property is approximately 2.9 miles southeast of Mosier, OR and 
approximately 5.5 miles northwest of the city of The Dalles.  The subject property is located 
between State Road and the Historic Columbia River Highway, on the southern side of Dell 
Road. The subject property contains an existing dwelling with an attached garage, a chicken 
coop, and a shed. The existing dwelling was damaged by a fire on March 7, 2017, which resulted 
in an uninhabitable dwelling. The applicant has submitted an application to replace this 
dwelling. The replacement dwelling will be sited on a 15% north-east facing slope. The eastern 
half of the subject property is forested with Oregon White Oak trees. There are also trees and 
shrubs located on the southern boundary line. The remainder of the subject property is grass, 
with some intermittent trees throughout.   
 

C. Surrounding Land Use:  All surrounding properties are located in the National Scenic Area and 
are zoned R-R (10), Rural Residential in the General Management Area.  Properties to the north, 
west, and east all contain single family dwellings. The properties to the south and to the 
northeast are undeveloped. Properties to the north and to the west contain very few trees, and 
are mostly grass. The properties to the south and to the east are more heavily forested than the 
subject parcel.  Lands to the north, west, and south have similar slopes of approximately 15% 
and are north-east facing. As you move downhill east from the eastern boundary line of the 
subject property, slopes become steeper. The bottom of this slope is the location of Rowena 
Creek.  
 

D. Public Comment:  Notice of Administrative Action was mailed on September 7, 2017 to all 
owners of property within 500’ of the subject parcel, the U.S. Forest Service, Columbia River 
Gorge National Scenic Area Office, Columbia River Gorge Commission, and other interested 
parties registered with Wasco County. This notice provided a 15-day pre-notice for public 
comment (which expired on September 22, 2017).  Notice was also sent to the Oregon State 
Historic Preservation Office (SHPO), and the four Columbia River Treaty Tribe Indian tribal 
governments on September 7, 2017 with a 20-day comment period (which expired on 
September 27, 2017).  No comments were received from a tribal government. The following 
comments were submitted: 
 
(September 12, 2017) Jeremy Thompson, Oregon Department of Fish & Wildlife (ODFW) 
Mr. Thompson identified the property to contain a pond alongside the existing driveway that is 
an active wildlife site that is monitored by ODFW on an annual basis. Mr. Thompson stated that 
because the proposed dwelling will be located in the original footprint of the existing dwelling, 
and only slightly expanded onto a previously impacted driveway area, there will not be an 
impact on the integrity of sensitive wildlife on the property.  ODFW requests that during 
construction a strict 10 mph speed limit be imposed on the driveway, and that all construction 
traffic be made aware of the potential for sensitive wildlife in the roadway. This will be included 
in the Notice of Decision as a condition of approval.  
(September 13, 2017) Sue Vrilakas, Botanist/ Data Manager for the Oregon Biodiversity 
Information Center at the Institute for Natural Resources for Portland State University  
Ms. Vrilakas addressed that there are some general, non-specific records of sensitive vegetation 
for this area that are historic, however because the applicant will be building upon the existing 
footprint, she does not have any concerns. 
Staff Response: Sensitive vegetation is addressed in Section D of this Staff Report. 
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(September 14, 2017) Kristin Dodd, Unit Forester, Central Oregon District – The Dalles Unit, 
Oregon Department of Forestry 
Ms. Dodd states that: 

“If approved the County should apply the wildfire siting standards adopted by the 
County as they currently exist including paying particular attention to structures 
having the least impact on adjoining forest land, appropriate buffer requirements, 
and risks associated with wildfire are minimized. Want to see compliance with road 
standards including width, vertical clearance, turnarounds, turnouts and road 
grades.” 

Staff Response:  Fire Safety Standards are addressed in Section A of this Staff Report. 
 
(September 22, 2017) Steven D. McCoy, Staff Attorney, Friends of the Columbia Gorge 
Mr. McCoy cited various review criteria and application requirements and stated that conditions 
of approval must be recorded.   
Staff Response:  All applicable criteria and Friends of the Columbia Gorge concerns are 
addressed throughout this report. 
 
(September 22, 2017) Chris Donnermeyer, Heritage Resources Program Manager, Columbia 
River Gorge National Scenic Area 
Mr. Donnermeyer provided a cultural resources determination that states: 
- “A cultural resource reconnaissance survey is not required because the proposed use would 

occur on a site that has been determined to be located within a low probability zone and 
does not occur within 500’ of a known archaeological site”. 

- “A Historic Survey is not required as the proposed development would not alter the exterior 
architectural appearance of significant buildings and structures that are 50 years or older, 
and would not compromise features of the surrounding that are important in defining the 
historic or architectural character of significant buildings or structures that are 50 years or 
older”. 

- “Recommends conditions be placed in case historic or prehistoric cultural materials are 
discovered during development”. 

Staff Response:  Cultural resources are addressed in Section 14.500. 
 

FINDINGS: 
 

Wasco County National Scenic Area Land Use & Development Ordinance (NSALUDO) 
 

A. Chapter 3 – Basic Provisions 
  

Section 3.110 Expedited Review 
 
The following developments may be allowed on a legal parcel subject to the expedited 
development review process listed in Chapter 2, provided they comply with the resource 
protection and procedural guidelines listed below: 
 
(***) 
 
13. Removal / Demolition of structures that are less than 50 years old, including wells, septic 

tanks and fuel tanks. 
 

FINDING: The request is for the removal of a chicken coop and a dwelling destroyed by fire, and for a 
replacement dwelling. While the removal / demolition of structures is usually permitted as an Expedited 
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Review, a replacement dwelling is required to go through the Full Review process. As a result, all 
proposed development will be reviewed through the Full Review Process. Scenic, cultural, natural and 
recreational resource protection guidelines are evaluated below in Section D. Staff finds that the request 
complies with Section 3.110(13). 

 
B. Chapter 11 – Fire Safety Standards 
 

Section 11.120, Defensible Space – Clearing and Maintaining a Fire Fuel Break 
Section 11.130, Construction Standards for Dwellings and Structures – Decreasing the  

Ignition Risks by Planning for a more Fire-Safe Structure 
Section 11.140, Access Standards – Providing Safe Access to and Escape From Your 

Home 
 
FINDING:  The Fire Safety Standards, adopted by the Wasco County Court and effective February 5, 
2007, require property owners to be aware of potential fire risks in areas outside of urban areas of 
Wasco County, and requires compliance with siting standards, fuel break requirements, construction 
standards, access standards, and on-site water storage requirements. 

 
As part of a complete application, the property owners completed a Fire Safety Standard Self-
Certification Form.  By signing the self-certification form, the owners have acknowledged that they 
understand these standards and commit to achieve compliance with them within one year of the date of 
approval and maintain them through the life of the development. This certification further commits all 
future property owners to this same requirement.  A copy of this self-certification form is available for 
inspection at the Wasco County Planning Department under File.  A condition of approval is included in 
the Notice of Decision requiring compliance within one year of approval and to be maintained 
throughout the life of the development, and the same commitment to all future property owners. 
 
The subject property is located within the boundaries of the Mosier Fire District and has structural fire 
protection. The property also receives wild fire protection from the Oregon Department of Forestry. 
 
The proposed single family dwelling and attached garage will be constructed of fire-resistant materials 
(fiber cement lap siding, composition shingles, stone veneers) and will provide a 50 foot defensible fire 
break area around the proposed building. 
 
There is one access point into and out of the property. The existing driveway and parking/ maneuvering 
area is 26 feet wide and up to fire standards. 
 
As proposed, staff finds that the request complies with Chapter 11 – Fire Safety Standards. 
 
C. Chapter 13 – Nonconforming Uses, Buildings and Lots & Consolidation of Undeveloped 

Subdivisions 
 
(***) 
 
Section 13.060 Verification of Nonconforming Use 
 
Must meet lawfully established and discontinuance or abandonment criteria below. 
 
A. Lawfully Established: For a nonconforming use to be verified as lawfully established it shall be 

consistent with all of the following: 
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1. The nonconforming use has not been expanded in size or area or changed in purpose or use 
beyond what was lawfully established; 

 
2. The property on which the nonconforming use is located meets the definition of legal parcel 

in Chapter 1 of this ordinance; 
 
3. The nonconforming use was lawfully established on or before the effective date of the 

provisions of this ordinance prohibiting the use verified by either a or b below. No unlawful 
use of property existing at the time of the effective date of the provisions of this ordinance 
shall be deemed a nonconforming use. 

 
a. Type I Verification: Lawfully established is verified by a non-discretionary evidence 

including but not limited to zoning approval or County Assessor records verifying the 
date of establishment. This type of verification is not subject to any review process 
because it does not involve the exercise of any discretion or judgment. If the applicant 
wishes documentation of this it shall be done as a Land Use Verification Letter. 
 

FINDING:  NSA LUDO Section 1.200 defines Non-conforming Structure or Use as: 
 
A lawful existing structure or use at the time this Ordinance or any amendment thereto 
becomes effective, which does not conform to the requirements of the zone in which it is 
located. 
 

Pursuant to the underlying zoning and list of conforming uses provided in NSA LUDO Section 3.160, a 
single family dwelling is an allowed use in this zone. Lawful establishment of a dwelling occurred in 1981 
on a nonconforming parcel with land use approval from the Wasco County Planning Department.   

 
As noted above, several prior land use approvals have occurred on the subject property, including the 
development of a 2,800 square foot dwelling in 1981 (file LOC-81-BP) and bird cages in 1995 (file SPR-
95-108-WARR1-GA).  To staff’s knowledge, no changes or other forms of expansion to the existing 
development have occurred beyond what was lawfully established, consistent with Criterion (1) above.  
 
Criterion (2) requires that the property on which the nonconforming use occurs meets the definition of 
Legal Parcel. The use is only nonconforming because it was established on a parcel that does not meet 
the definition of Legal Parcel.  However, the 1995 land use decision makes a determination based on 
previous lawful development approved by Wasco County Planning that validates the subject property as 
a legal lot of record and allowed further development consistent with the Wasco County Land Use and 
Development Ordinance. Staff finds the proposed development to be consistent with Criterion (2). 
 
Criterion (3) requires that the nonconforming use was lawfully established on or before the effective 
date of the provisions of this ordinance prohibiting the use. The dwelling was lawfully established in 
1981 because the regulatory procedure in place at the time was followed, and the development was 
approved by Wasco County Planning. Given this information, the proposed development complies with 
Criterion (3).  
 
In sum, staff finds the proposed use to be consistent with Section 13.060(A) validating the 
nonconforming use as a lawfully established nonconforming use. 

 
B. Discontinuance or Abandonment: For a nonconforming use to be verified as lawfully established 

it must not have been discontinued or abandoned according to the following criteria. Based on 
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the circumstances, the Director shall determine whether discontinuance or abandonment shall 
be reviewed as a Type I or II process as described in A above. 
 
1. The reference period for determining whether an abandonment or interruption of a 

nonconforming use or an aspect thereof has occurred shall be twelve (12)  consecutive 
months. Proof of intent to abandon is not required to determine that a nonconforming use 
has been discontinued or abandoned. 

 
2. An abandonment or interruption of a use may arise from the complete cessation of the actual 

use for a twelve (12) month period even if improvements to support the use remain in place. 
 
3. An interruption or abandonment for a twelve (12) month period that constitutes less than full 

cessation of the use or a portion thereof may result in a declaration of a continuing use, but 
of a lesser intensity or scope than what would have been allowable if the nature and extent 
of the use as of the date it became nonconforming had continued, even if improvements to 
support the full use remain in place. 

 
4. If a use or structure is used in a different manner or for a different purpose for a twelve (12) 

month period than was lawfully established, such a change shall result in a determination 
that the use has been abandoned or has ceased. 

 
Factors to be considered in determining whether there has been a change in the nature of a 
use shall include, but are not limited to, consideration of the type of activities being 
conducted, the operating characteristics of the activities associated with the use (including 
off-site impacts of those activities), changes in structures associated with the use and 
changes in the degree to which the activities associated with the use occupy the site. 

 
FINDING: The lawfully established dwelling was damaged by fire on March 7, 2017. The applicant 
submitted a complete application six months later on September 6, 2017. A site visit to the subject 
property on Sept 19, 2017 confirmed the fire damage to the home.  The use has not been discontinued 
or abandoned for 12 months or more. Therefore, staff finds that the request complies with criterion B. 
 
Section 13.070 Restoration or Replacement of Legally Created Nonconforming Structure 
 

(***) 
 

B. Replacement of Existing Structures Damaged or Destroyed by Disaster: An existing structure 
damaged or destroyed by fire, flood, landslide or other similar disaster may be replaced if a 
complete land use application for a replacement structure is submitted to Wasco County 
within two years of the date the original structure was damaged or destroyed. The 
replacement structure shall comply with the following standards: 

 
1. The replacement structure shall be used in the same manner and for the same purpose as the 

original structure. An existing mobile home may be replaced with a framed residence. 
 

2. The replacement structure shall be in the same location as the original structure. An exception 
may be granted and the replacement structure may be sited in a different location if the 
following conditions exist: 
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a. A registered civil engineer, registered geologist, or other qualified and licensed 
professional hired by the applicant demonstrates the disaster made the original building 
site physically unsuitable for reconstruction. 
 

b. The new building site is no more visible from key viewing areas than the original building 
site. An exception may be granted if a registered civil engineer, registered geologist, or 
other qualified and licensed professional hired by the applicant demonstrates the disaster 
made the original building site physically unsuitable for reconstruction. 

 
c. The new building site complies with the cultural resources, natural resources, and treaty 

rights protection criteria. 
 

FINDINGS: The former dwelling was damaged by fire on March 7, 2017. A complete land use application 
for a replacement structure was submitted six months later on September 6, 2017.  
 
The development site was previously graded during the construction of the original home in 1981. No 
new grading will need to take place as the new development will be occurring on approximately the 
same footprint as the previously existing dwelling that was fire damaged and demolished. 
 
A site visit on September 19, 2017 confirmed that there are no alternative sites for the new 
development that would better retain the existing topography and minimize grading activities to the 
maximum extent practicable. Other sites would require more excavation, as the proposed development 
site is already leveled from prior development (the fire damaged dwelling) and because the proposed 
dwelling will be built upon approximately the same footprint as the fire damaged dwelling. Staff finds 
that the proposed development will retain existing topography and minimize grading activities to the 
maximum extent practicable. 
 
The application states that exterior lighting will consist of wall mounted sconces and recessed can lights 
in soffits. The owner was made aware of the requirements for outdoor lighting and the need to hood 
and shield outdoor lighting so that it is directed onto the subject parcel.  A condition of approval is 
included in the Notice of Decision requiring outdoor lighting to be directed downward, sited, limited in 
intensity, shielded and hooded in a manner that prevents the lighting from projecting onto adjacent 
properties, roadways, and the Columbia River as well as preventing the lighting from being highly visible 
from Key Viewing Areas and from noticeably contrasting with the surrounding landscape setting.  
Shielding and hooding materials shall be composed of non-reflective opaque materials.  With this 
condition there will be no visual pollution due to the siting or brilliance, nor will it constitute a hazard for 
traffic.   
 
The proposed development will be placed upon the footprint of the former single family dwelling. Little 
to no ground disturbance will be taking place. However, a condition of approval will be included in the 
Notice of Decision requiring ground disturbance to be minimized to the greatest extent possible. All 
ground disturbances resulting from placement of the dwelling and placement of underground utilities 
and septic shall be revegetated no later than the next planting season (Oct-April) with native species.  
The property owner and his successors in interest shall be responsible for survival of planted vegetation 
and the replacement of such vegetation that does not survive. 
 
Staff finds that the request complies with criterion B. 
 

3. The replacement structure shall be the same size and height as the original structure, 
provided: 
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a. The footprint of the replacement structure may be up to 10 percent larger than the 
footprint of the original structure. 

 
b. The walls of the replacement structure shall be the same height as the walls of the 

original structure unless a minor increase is required to comply with standards in the 
current jurisdictional building code. 

 
FINDINGS: As proposed, the replacement structure will have a footprint that is 10% larger than the 
original footprint. The existing dwelling had a footprint of approximately 1,400 square feet and the bird 
cage had an existing footprint of 105 square feet, for a total of 1,505 square feet.  Ten percent larger in 
size would result in a maximum of 1,655.5 square feet allowed for the footprint of the new dwelling. The 
applicant is proposing a dwelling with a footprint of 1,645 square feet, consistent with this rule.  
 
The walls of the original structure were approximately 25 feet total in height. The proposed wall height 
of the new dwelling will be 19 feet, with a 26’3” roof peak. Staff finds that the request complies with 
criterion 3. 
 

4. The replacement structure shall only be subject to the following scenic resource standards: 
 
a. The replacement structure shall comply with the scenic resources criteria regarding color 

and reflectivity. These criteria shall be applied to achieve the applicable scenic standard 
(visually subordinate or not visually evident) to the maximum extent practicable. 
 

FINDING: The development site is topographically visible from two Key Viewing Areas (KVAs):  Rowena 
Plateau / Tom McCall Point (from the middleground), and the Historic Columbia River Highway (from the 
middleground). 
 
Foreground is defined as being less than one half mile from the subject parcel.  Middleground is defined 
as one half to three miles from the subject parcel.  Background is defined as less than three miles from 
the subject parcel. 
 
The development site is located at an elevation of approximately 875 feet above sea level (ASL). The 
primary factors in analyzing the visibility of the single family dwelling and attached garage include the 
distance from KVAs, the use of dark earth-tone colors on the buildings, existing vegetative screening and 
the use of non-reflective materials. 
 
The land use designation (GMA, Rural Residential) and landscape setting (Rural Residential in Pastoral 
and Rural Residential in Coniferous Woodland) of the project area requires a scenic standard of visual 
subordinance. 
 
Visual subordinance is defined in Chapter 1 as: 
 

 “…the relative visibility of a structure …does not noticeably contrast with the surrounding 
landscape, as viewed from a specified vantage point. As opposed to structures which are fully 
screened, structures which are visually subordinate may be partially visible. They are not visually 
dominant in relation to their surroundings…” 

 
Rowena Plateau/ Tom McCall Point:  This KVA is located approximately 1.2-1.5 miles northwest of the 
subject parcel at an elevation that ranges from 680’-1,720’ ASL. The lowest point of this KVA, Rowena 
Plateau, is approximately 195’ lower in elevation than the location of the proposed development. The 
highest point of this KVA, Tom McCall Point, is approximately 845’ higher than the location of the 
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proposed development. The subject parcel is not visible from the Rowena Plateau. The subject parcel is 
topographically visible from Tom McCall Point, however existing trees will screen the majority of the 
proposed development. The applicant and owner have agreed to paint the entire house dark earth-tone 
colors that blend with the surrounding area and use non-reflective materials on the exterior of all 
buildings. Colors are discussed in Section 14.200(I). Reflectivity is discussed in Section 14.200(J). With 
conditions regarding color and reflectivity, the proposed development will be visually subordinate from 
this KVA. 
 
Historic Columbia River Highway (HCRH): This KVA parallels the Columbia River, and is approximately 0.7 
miles to the northwest of the subject property. The elevation of this Key Viewing Area is approximately 
680’ ASL. The subject parcel is approximately 880’ ASL, about 200’ higher than the Key Viewing Area. 
The subject parcel is not visible from the majority of this Key Viewing Area, with the exception of a 
quarter mile section near Rowena Dell.  Trees located on adjacent properties currently screen all 
development on the subject property from this Key Viewing Area. 
 
Based on the distance, intervening topography, on-site vegetation, the use of dark earth-tone colors and 
non-reflective materials, along with conditions of approval, the requested development will be visually 
subordinate as seen from all KVAs. 
 
The owner proposes the following exterior paint colors, all of which have been reviewed by staff and 
determined to be dark earth tone colors found in the surrounding landscape and consistent with this 
rule: 
 
 Material Exterior 

Color 
Manufacturer Looks Like Consistent with 

color 
requirement? 

Siding Fiber Cement Lap 
Siding 

“Well-bred 
Brown” (SW 
7027) 

Sherman 
Williams 

Dark Brown Yes, approved 

Trim & 
Gutters 

Fiber Cement Lap 
Siding 

“Turkish 
Coffee” (SW 
6076) 

Sherman 
Williams 

Dark Brown Yes, approved 

Roof Composition 
shingle 

Estate Gray Owens Corning Dark Gray & 
Black  

Yes, approved 

Doors & 
Shutters 

Wood “Forestwood” 
(SW 7730) 

Sherman 
Williams 

Dark Green Yes, approved 

Window 
Frames 

Vinyl “Classic 
Brown” 

Milgard-
Mendocito 

Brown Yes, approved 

 
Colors proposed in the above chart are all approved for the exterior of all new development. A 
condition of approval is included in the Notice of Decision requiring all exterior paints to have a flat 
finish. 
 
A condition of approval is included in the Notice of Decision listing the approved colors.  If alternate 
colors or materials are proposed for any new development, they shall be submitted to and approved 
by the Planning Department prior to their use on the exterior of the building.  With the proposed 
conditions of approval, the request complies with Criterion 4(a). 

 
b. Decks, verandas, balconies, and other open portions of the original structure shall not 

be rebuilt as enclosed (walls and roof) portions of the replacement structure. 
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FINDING: All decks, verandas, balconies, and other open portions of the original structure are being 
replaced in kind, and will not be rebuilt as enclosed portions of the replacement structure. This 
request complies with criterion b. 

 
c. In the General Management Area, the replacement structure shall comply with the 

scenic resources criteria regarding landscaping. These criteria shall be applied to 
achieve the applicable scenic standard (visually subordinate) to the maximum extent 
practicable, provided: 

 
(1) Except as provided in (2) below, the percent of the replacement structure 

screened by vegetation as seen from key viewing areas shall not exceed the 
percent of the original structure that was screened by vegetation as seen from 
key viewing areas. Coniferous vegetation shall be replaced with coniferous 
vegetation and deciduous vegetation shall be replaced with deciduous vegetation 
unless the applicant chooses to use all coniferous vegetation. 
 

(2) In situations where the original structure was approved under Scenic Area 
regulations (e.g., Final Interim Guidelines, land use ordinance), the percent of the 
replacement structure screened by vegetation shall comply with any conditions of 
approval that required a landowner to preserve existing vegetation and/or plant 
and maintain new vegetation to screen the original structure as seen from key 
viewing areas. 

 
(3) To help determine how much vegetation may be required in (1) and (2) above, 

land use applications shall include all available documentation (photographic or 
otherwise) on the amount and type of vegetation that screened the original 
structure from key viewing areas. At a minimum, development review decision 
shall include findings that address the following: 

 
(a) The percent of original structure facing each key viewing area that was 

screened by coniferous vegetation, for each key viewing area from which the 
structure was visible.  
 

(b) The percent of the original structure facing each key viewing area that was 
screened by deciduous vegetation, for each key viewing area from which the 
structure was visible. 

 
(c)   Elevation Drawings showing the replacement structure and the amount of 

coniferous and deciduous vegetation that would screen the structure from 
key viewing areas in 10 years. 

 
(4) The height of any new trees shall not be required to exceed 5 feet. 

 
(5) The time frame for achieving visual subordinance shall be ten years or less from 

commencement of construction. 
 
FINDING: No vegetation is being proposed to be removed in this application. The subject property 
contains dozens of Oregon white oak and Ponderosa pine trees that provide screening for the 
proposed development from the two KVAs.  Additional trees will not be required to be planted for 
screening purposes as the existing vegetation and topography, as well as the dark earth tone colors 
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and non-reflective exterior, will allow the proposed development to comply with the visual 
subordinance standards. The proposed dwelling is to be built on approximately the same footprint 
as the original dwelling.  
 
A condition of approval will be included in the Notice of Decision requiring that the landowner 
preserves all on-site trees and vegetation to achieve the applicable scenic standard to the maximum 
extent practicable.   
 

(***) 
 

5. The replacement structure shall be subject to A(1), A(2), and A(3) above if it would not 
comply with B(2) and B(3) above. 
 

FINDING: The replacement structure complies with B(2) and B(3) above. Staff finds that this request 
complies with criterion 5. 
  

6. The original structure shall be considered discontinued if a complete land use application 
for a replacement structure is not submitted within the two year time frame.  
 

FINDING: The original structure burnt down on March 7, 2017. A land use application for a 
replacement structure was submitted on June 23, 2017. It was deemed a complete application on 
September 6, 2017. Staff finds that this request complies with criterion 6. 
 
D. Chapter 14 – Scenic Area Review 
 

(***) 
 
Section 14.500, Cultural Resources – GMA 
The purpose of this section is to protect and enhance cultural resources, and ensure that 
proposed development does not have an adverse effect on significant cultural resources. 
 
(***) 
 
B. Applicability of the Cultural Resource Reconnaissance and Historic Survey Requirements 

 
1. The reconnaissance survey standards of C, Cultural Resource Reconnaissance and 

Historic Survey, apply until a cultural resource survey of the General Management 
Areas is complete. 

 
a. A reconnaissance survey shall be required for all proposed uses, except: 

 
(1) The modification, expansion, replacement, or reconstruction of existing 

buildings and structures. 
 
FINDING:  The request includes the replacement of an existing single family dwelling.  A Cultural  
Resources Survey Determination dated September 22, 2017, was submitted to the Wasco County 
Planning Department by Chris Donnermeyer, Heritage Resources Program Manager, Columbia River 
Gorge National Scenic Area.  According to the determination, the proposed use would occur within a 
low probability zone and is not within 500’ of a known archaeological resource. Given this 
information, the request does not require a reconnaissance survey.  Staff finds that the request 
complies with Criterion (1). 
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2. A historic survey shall be required for all proposed uses that would alter the exterior 

architectural appearance of buildings and structures that are 50 years old or older, 
or compromise features of the surrounding area that are important in defining the 
historic or architectural character of the buildings or structures that are 50 years old 
or older. 

 
FINDING:  A Cultural Resources Survey Determination dated September 22, 2017, was submitted to 
the Planning Department by Chris Donnermeyer, Heritage Resources Program Manager, Columbia 
River Gorge National Scenic Area.  The determination states that a historic survey is not required 
because the existing dwelling was built in 1981, damaged by fire on March 7, 2017, and:  (1) the 
request would not alter the exterior architectural appearance of significant buildings and structures 
on the property that are 50 years old or older; and (2) development would not compromise features 
of the surrounding area that are important in defining the historic or architectural character of 
significant buildings or structures that are 50 years old or older.  Staff finds that the request 
complies with Criterion 2. 
 

C.   Cultural Resource Reconnaissance and Historic Surveys 
 

4. Conclusion of the Cultural Resource Protection Process 
 

(***) 
 

c. The cultural resource protection process may conclude when one of the 
following conditions exist: 

 
(1) The proposed use does not require a reconnaissance or historic survey, no 

cultural resources are known to exist in the project area, and no 
substantiated concerns were voiced by interested persons within 20 calendar 
days of the date that a notice was mailed... 

 
FINDING:  According to Chris Donnermeyer, Heritage Program Resources Program Manager, 
Columbia River Gorge National Scenic Area, a reconnaissance survey and historic survey are not 
required to be completed for the proposed development.  No substantiated concerns regarding 
cultural resources were received by the Planning Department within 20 calendar days of the mailing 
date of the pre-notice to Indian tribal governments or the State Historic Preservation Office (SHPO).  
Staff finds that the request complies with Criterion 4(c)(1).   
 

 (***) 
 
G. Discovery During Construction: 
 

1. Halt Construction:  All construction activities within 100 feet of the discovered 
cultural resource shall cease.  The cultural resources shall remain as found; further 
disturbance is prohibited. 

 
2. Notification:  The project applicant shall notify the County Planning Office and the 

Gorge Commission within 24 hours of the discovery.  If the cultural resources are 
prehistoric or otherwise associated with Native Americans, the project applicant 
shall also notify the Indian tribal governments within 24 hours. 
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3. Survey and Evaluation:  The Gorge Commission will survey the cultural resources 
after obtaining written permission from the landowner and appropriate permits 
from the State Historic Preservation Office (see, ORS 358.905 to 358.955). 

 
FINDING:  If cultural resources are found during construction, all construction within 100’ of the 
discovered cultural resource shall cease and the resource shall remain as found; further disturbance 
is prohibited.  In addition, the owner shall notify the Wasco County Planning Department, Gorge 
Commission and four Indian tribal governments within 24 hours of discovery.  A condition of 
approval is included in the Notice of Decision requiring compliance with these requirements.  With 
these conditions, staff finds that the request complies with Criterion G.   
 

H. Discovery of Human Remains 
The following procedures shall be affected when human remains are discovered during a 
cultural resource survey or during construction.  Human remains means articulated or 
disarticulated human skeletal remains, bones, or teeth, with or without attendant burial 
artifacts. 

 
FINDING:  If human remains (human skeletal remains, bones, or teeth, with or without attendant 
burial artifacts) are discovered during construction, all survey, excavation and construction activities 
shall cease, and the human remains shall not be further disturbed. The owner shall immediately 
notify local law enforcement officials, the County Planning Office, the Columbia River Gorge 
Commission, and the four Indian tribal governments.  A condition of approval is included in the 
Notice of Decision requiring the owner to comply with the requirements in H. With these conditions, 
staff finds that the request complies with Criterion H. 
 

Section 14.600, Natural Resources – GMA 
 

A. Wetlands 
 

1. Purpose 
 

a. Achieve no overall net loss of wetlands acreage and functions. 
 
b. Increase the quantity and quality of wetlands. 

 
2. Rules for Delineating Wetlands Boundaries 

 
a. The approximate location and extent of wetlands in the Scenic Area is 

shown on the National Wetlands Inventory (U.S. Fish and Wildlife Service 
1987). In addition, the list of hydric soils and the soil survey maps shall be 
used as an indicator of wetlands. 

 
b. Some wetlands may not be shown on the wetland inventory or soil survey 

maps. Wetlands that are discovered by the County planning staff during an 
inspection of a potential site shall be delineated and protected unless 
the proposed development is clearly sited beyond the wetland buffers 
as stated in A(3). 

 
   (***) 
 

3. Wetlands Buffer Zones 
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a. The width of wetlands buffer zones shall be based on the dominant 
     vegetation community that exists in a buffer zone. 
 
b. The dominant vegetation community in a buffer zone is the vegetation 
    community that covers the most surface area of that portion of the buffer 
    zone that lies between the proposed activity and the affected wetland. 
    Vegetation communities are classified as forest, shrub, or herbaceous. 

 
(1) A forest vegetation community is characterized by trees with an 

average height equal to or greater than 20 feet, accompanied by 
a shrub layer; trees must form a canopy cover of at least 40 
percent and shrubs must form a canopy cover of at least 40 
percent. 

(2) A forest community without a shrub component that forms a 
canopy     cover of at least 40 percent shall be considered a 
shrub vegetation community. 

(3)  A shrub vegetation community is characterized by shrubs and 
trees that are greater than 3 feet tall and form a canopy cover 
of at least 40 percent. 

(4)  A herbaceous vegetation community is characterized by the 
presence of herbs, including grass and grass-like plants, forbs, 
ferns, and on woody vines. 

 
c.    Buffer zones shall be measured outward from a wetlands boundary on a 

horizontal scale that is perpendicular to the wetlands boundary. The 
following buffer zone widths shall be required. 

 
(1) Forest communities: 75 feet 
(2) Shrub communities: 100 feet 
(3) Herbaceous communities: 150 feet 
 

FINDING:  The purpose of this section is to ensure there is no overall net loss of wetlands acreage 
and functions, and to increase the quantity and quality of wetlands.  According to the National 
Wetland Inventory (NWI) maps and digital data from the Gorge Commission, there are no wetlands 
on the subject parcel.  The Columbia River, located north of Interstate 84 and the Union Pacific 
Railroad, more than 1.7 miles from the subject parcel, is the closest identified wetland.   The 
wetland feature along the Columbia River would be characterized as an “Herbaceous Community” 
because the land along the wetland feature is characterized by grass and grasslike plants, forbs, 
ferns and nonwoody vines.  An herbaceous community requires a no-disturbance buffer of 150’. The 
proposed development is over 1.7 miles to the southwest of this wetland therefore staff finds that 
the request complies with Criterion (A). 
 

B.  Streams, Ponds, Lakes, and Riparian Areas 
 

1. Purpose 
 
a. Protect water quality, natural drainage, and fish and wildlife habitat of 

streams, ponds, lakes, and riparian areas. 
 
b. Enhance aquatic and riparian areas. 
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FINDING: The purpose of this section is to protect water quality, natural drainage, and fish and 
wildlife habitat of streams, ponds, lakes, and riparian areas, and to enhance aquatic and riparian 
areas.  According to digital data from the Gorge Commission, there are no streams, ponds, lakes or 
riparian areas on the subject parcel. The nearest stream is located on the adjacent parcel to the 
east, approximately 593 feet from the site of the proposed dwelling.   
 
The site plan submitted by the applicant shows that there is an existing pond on the subject 
property. Staff visited the property and verified the location of the feature (dry at the time of 
observation), and also provided notice to Jeremy Thompson of the Oregon Department of Fish and 
Wildlife (ODFW). Mr. Thompson confirmed the feature and agency activities to monitor active 
wildlife and habitat at the site. Using GIS tools and information from the applicant, staff 
approximates the size of the feature to be 5,000 square feet in area and finds it to be located 
approximately 130 feet from the existing dwelling. Additionally, the existing gravel driveway and 
parking areas are located between the house and the pond.  
 

2. Stream, Pond, and Lake Buffer Zones 
 
a. Buffer zones shall generally be measured landward from the ordinary high 

water-mark on a horizontal scale that is perpendicular to the ordinary high 
water-mark. On the main stem of the Columbia River above Bonneville Dam, 
buffer zones shall be measured landward from the normal pool elevation of 
the Columbia River. The following buffer widths shall be required: 
 

(1) Streams used by anadromous or resident fish (tributary fish habitat), 
special streams, intermittent streams that include year-round pools, 
and perennial streams: 100 feet. 
 

(2) Intermittent streams, provided they are not used by anadromous or 
resident fish: 50 feet. 

 
FINDING: As noted above, the nearest stream is located 593 feet from the site of the proposed dwelling.  
Given this information, the proposed development will be located outside of any applicable stream 
buffer, consistent with this rule.  

 
(3) Ponds and lakes: 

 
(a) The pond or lake buffer zones shall be based on the dominant 
     vegetation community that exists in a buffer zone. 
 
(b) The dominant vegetation community in a buffer zone is the 

vegetation community that covers the most surface area of that 
portion of the buffer zone that lies between the proposed 
activity and the affected pond or lake. Vegetation communities 
are classified as forest, shrub, or herbaceous. 

 
(i) A forest vegetation community is characterized by trees 

with an average height equal to or greater than 20 
feet, accompanied by a shrub layer; trees must form 
a canopy cover of at least 40 percent and shrubs 
must form a canopy cover of at least 40 percent. 
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(ii)       A forest community without a shrub component that 

forms a canopy cover of at least 40 percent shall be 
considered a shrub vegetation community. 

 
(iii)      A shrub vegetation community is characterized by 

shrubs and trees that are greater than 3 feet tall and 
form a canopy cover of at least 40 percent. 
 

(iv)       A herbaceous vegetation community is characterized 
by the presence of herbs, including grass and grass-
like plants, forbs, ferns, and non-woody vines. 

 
FINDING: Staff visited the property on September 19, 2017 and verified that, consistent with what is 
shown on aerial photographs, the vegetation surrounding the pond feature is largely herbaceous, 
consisting primarily of grass and grass-like plants. Given this information, a 150-foot buffer is required.  
 

(c)  Buffer zones shall be measured outward from a pond or lake 
boundary on a horizontal scale that is perpendicular to the pond 
or lake boundary. The following buffer zone widths shall be 
required. 

 
(i) Forest communities: 75 feet 
(ii) Shrub communities: 100 feet 
(iii)Herbaceous communities: 150 feet 

 
(d) When a buffer zone is disturbed by a new use, it shall be 

replanted with native plant species. 
 

FINDING:  Based on the surrounding vegetation a 150-foot buffer is required for the subject pond. As 
shown on the site plan and confirmed by staff in the field, the existing dwelling, gravel driveway and 
parking areas are already located within the 150 foot buffer. The site plan shows that the existing 
dwelling is currently located approximately 130 feet away from the pond. The existing gravel driveway 
extends from the existing dwelling to the edge of the pond to northeastern corner of the subject 
property. The site plan shows that the replacement dwelling will be built upon the same footprint as the 
existing dwelling, plus an additional four feet. While the proposed development will be within the 150 
foot buffer, it will be built upon a previously developed area and will not cause any new disturbance to 
the pond or its existing buffer. 
 

b. Determining the exact location of the ordinary highwater-mark or normal 
pool elevation shall be the responsibility of the project applicant. The County 
may verify the accuracy of, and may render adjustments to, an ordinary high 
water-mark or normal pool delineation. In the event the adjusted boundary 
delineation is contested by the project applicant, the County shall, at the 
project applicant's expense, obtain professional services to render a final 
delineation. 

 
FINDING: The applicant provided a site plan identifying the pond to be located approximately 130 
feet from the existing dwelling. The proposed replacement dwelling will be located 126 feet away 
from the pond. The site plan was provided to ODFW for review and comment. ODFW responded 
with comments regarding agency monitoring of active wildlife and habitat at the site, but did not 
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suggest the pond delineation shown on the site plan was inaccurate in any way. Based on this 
coordination, staff finds the application materials to comply with this rule. 
 

c. Except as otherwise allowed, buffer zones shall be retained in their natural 
condition. When a buffer zone is disturbed by a new use, it shall be replanted 
with native plant species. 

 
FINDING: The existing 150 foot buffer zone from the pond already includes the existing gravel 
driveway and the existing dwelling. The proposed replacement dwelling will encroach four feet 
further into the 150 buffer zone, onto an existing gravel area that has been previously disturbed and 
regularly maintained. NSALUDO Section 13.070(B)(3)(a) allows for a replacement dwelling destroyed 
by disaster to have a footprint of up to 10% larger than the footprint of the original structure.  This 
four foot expansion will not further disturb the buffer zone as the additional four feet will be located 
in existing gravel driveway, consistent with criterion B(2)(c).  

 
3. Modifications to Serviceable Structures and Placement of Minor Water-Dependent 

and Water-Related Structures in Aquatic Riparian Areas. 
 

The following uses may be allowed in streams, ponds, lakes, and riparian areas, and 
their buffer zones, subject to (4) below, Approval Criteria for Modifications to 
Serviceable Structures and Placement of Minor Water-Dependent and Water-
Related Structures in Aquatic Riparian Areas, (6) below, Site Plans, the remaining 
applicable sections of this Chapter and the following: 

 
a. The modification, expansion, replacement or reconstruction of serviceable 

structures, provided that such actions would not: 
 

(1) Increase the size of an existing structure by more than 100 percent, 
 
(2) Result in a loss of water quality, natural drainage, and fish and wildlife 

habitat, or 
 
(3) Intrude further into a stream, pond, lake, or buffer zone. 
 
New structures shall be considered intruding further into a stream, pond, 
lake, or buffer zone if any portion of the structure is located closer to the 
stream, pond, lake, or buffer zone than the existing structure. 

 
FINDING:  Pursuant to the replacement provisions of Chapter 13, the replacement dwelling is 
limited in size to being up to 10% larger than that of the existing footprint.  As proposed, the 
replacement dwelling will not increase the size of the existing structure by more than 100%, 
consistent with (1) above.  
 
As noted above, the proposed development will be located in the footprint of the existing 
development and will occur entirely within a previously disturbed and maintained gravel site. No 
new vegetation removal or grading of undisturbed or vegetated areas is proposed. Given this 
information, the proposed development will not result in a loss of water quality, natural drainage, or 
fish and wildlife habitat, consistent with (2) above.  A condition of approval will be included in the 
Notice of Decision requiring the development to occur as shown on the site plan, and that any 
changes be submitted for further review and approval prior to these changes occurring. The 
condition will also require a staking inspection prior to the commencement of construction by 
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Wasco County Planning Staff.  With these conditions of approval, staff finds the proposed 
development to be consistent with (3) above. 

 
b. The construction of minor water-related recreation structures thatare 

available for public use.  Structures in this category shall be limited to 
boardwalks; trails and paths, provided their surface is not constructed of 
impervious materials; observation decks; and interpretive aids, such as 
kiosks and signs. 

 
c. The construction of minor water-dependent structures that are placed on 

pilings, if the pilings allow unobstructed flow of water and are not placed so 
close together that they effectively convert an aquatic area to dry land.  
Structures in this category shall be limited to public and private docks and 
boat houses, and fish and wildlife management structures that are 
constructed by federal, state or tribal resource agencies. 

 
FINDING: The request is for a replacement dwelling. The applicant is not proposing any minor water-
related recreation or water-dependent structures. Staff finds that criterion 3(b) and (c) are not 
applicable to this application. 

 
4. Approval Criteria for Modifications to Serviceable Structures and Minor Water-

Dependent and Water-Related Structures in Aquatic and Riparian areas.  The 
uses listed in (3) above may only be allowed upon findings that: 

 
a. Practicable alternatives, as determined by E below, Practicable 

Alternative Test, minimizing the impacts of the structure do not exist; 
 

FINDING: Practicable alternatives and the Practicable Alternative Test are addressed below in 
Section 14.600(E).  

 
b. All reasonable measures have been applied to ensure that the structure will 

result in the minimum feasible alteration or destruction of water quality, 
natural drainage, and fish and wildlife habitat of streams, ponds, lakes, and 
riparian areas; 

 
FINDING: . The existing dwelling and driveway are located within the 150-foot buffer zone. As 
shown on the site plan, the proposed replacement dwelling will encroach the buffer by four 
additional feet within the existing gravel driveway area. The proposed replacement dwelling will be 
built on the existing dwelling’s footprint, located entirely within a previously disturbed and regularly 
maintained gravel area.  The four foot expansion of the proposed dwelling will not require any 
vegetation removal, gradating of undisturbed areas or any other impact to the pond feature. As 
proposed, the replacement development will not result in destruction to water quality, natural 
drainage, and fish and wildlife habitat of streams, ponds, lakes, and riparian, consistent with 
criterion 4(b). 

c. All aquatic and riparian areas that are altered or destroyed shall be 
restored, replaced, or enhanced according to (7) below, Rehabilitation and 
Enhancement Plans; 

 
FINDING: The existing dwelling and driveway are located within the 150-foot buffer zone for the 
pond located on the subject property. The area is graveled and is regularly maintained. The 
proposed dwelling is to be located in this previously developed area and will not be altering or 
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destroying any aquatic or riparian areas.  Given this information, a rehabilitation and enhancement 
plan is not required, consistent with this rule.   

 
d. The structure will be constructed using best management practices; 
 
e. Areas disturbed during construction of the structure will be rehabilitated to 

the maximum extent practicable; and 
 
f. The structure complies with all applicable federal, state and local laws. 
 

FINDING: As shown on the site plan, the proposed development will occur in a previously disturbed 
and regularly maintained home site with significant gravel parking and driveway areas located 
between the dwelling and the pond feature. The proposed replacement dwelling will be located in 
the footprint of the existing dwelling, with a small (less than 10%) expansion in the direction of the 
pond – into the gravel. The construction related activities are expected to require up to 2 cubic 
yards of excavation in the location of the home. The development site is located on a high point on 
the property, with slopes draining moisture away to the north-northeast. The pond is located north-
northwest of the development site at roughly the same elevation. If any heavy rains occurred during 
construction, waters would drain away from the home site and the pond towards the oak woodland 
below. The drainage would also filter through gravel and grasses as it leaves the area.  No invasive 
weed species are known to exist in the project area and no construction related equipment will 
leave the gravel area within the pond buffer. Given this information, no silt fences, straw bales, or 
equipment cleaning is necessary for the redevelopment of this existing development site, however, 
a condition of approval is included to require the use of best management practices during all 
construction related activities, consistent with criterion d.  
 
As previously noted above, no new disturbance will occur to the pond buffer. Given this information, 
there are no areas in which rehabilitation will be necessary or required. Staff finds that the request 
is consistent with criterion e.  
 
The application review process included consultation with ODFW staff. Based on ODFW wildlife 
monitoring activities occurring at the site, a condition of approval was requested by ODFW to limit 
the speed limit of construction related traffic to 10 miles per hour or less. Mr. Thompson did not 
identify any other applicable state rules or requirements implemented by ODFW. Staff is not aware 
of any other rules implemented by other local, state or federal agencies that would be applicable to 
the subject request, however it is the applicant’s responsibility to ensure compliance. A condition of 
approval is included to make the applicant and landowner aware of this responsibility.  With this 
condition, staff finds that the request is consistent with criterion f.  

 
5. Other Uses and Activities Located in Aquatic and Riparian Areas 
 
 Except for uses permitted without review in 3.100 and 3.180(B) (Open Space) 

and modifications to serviceable structures and placement of minor water-
dependent and water-related structures in aquatic and riparian areas as 
specified in (3) above, other uses authorized by the applicable zoning 
designation may be allowed in aquatic and riparian areas subject to (6) below, 
Site Plans, the remaining applicable sections of this Chapter, and the following 
criteria: 

 
a. The proposed use is water-dependent, or is not water-dependent but has no 

practicable alternative as determined by E below, Practicable Alternative 
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Test of this section. 
 
FINDING: The proposed use is not water-dependent. Practicable alternatives are addressed below in 
criterion E. Staff finds that he request complies with criterion a. 

 
b. The proposed use is in the public interest as determined by F below, Public 

Interest Test of this section. 
 
FINDING: Public Interest and the Public Interest Test are addressed below in criterion F.   

 
c. Measures have been applied to ensure that the proposed use results in 

minimum feasible impacts to water quality, natural drainage, and fish and 
wildlife habitat of the affected stream, pond, lake and/or buffer zone. 

 
 As a starting point, the following mitigation measures shall be considered 

when new uses are proposed in streams, ponds, lakes, and buffer zones: 
 

(1) Construction shall occur during periods when fish and wildlife are least 
sensitive to disturbance. Work in streams, ponds, and lakes shall be 
conducted during the periods specified in "Oregon Guidelines for Timing 
of In-Water Work to Protect Fish and Wildlife Resources" (Oregon 
Department of Fish and Wildlife 2000) unless otherwise coordinated 
with and approved by the Oregon Department of Fish and Wildlife.   

 
(2) All natural vegetation shall be retained to the greatest extent 

practicable, including aquatic and riparian vegetation. 
 
(3) Nonstructural controls and natural processes shall be used to the 

greatest extent practicable. 
 
(4) Bridges, roads, pipeline and utility corridors, and other water crossings 

shall be minimized and should serve multiple purposes and properties. 
 
(5) Stream channels shall not be placed in culverts unless absolutely 

necessary for property access. Bridges are preferred for water crossings 
to reduce disruption to streams, ponds, lakes, and their banks.  When 
culverts are necessary, oversized culverts with open bottoms that 
maintain the channel's width and grade should be used. 

 
(6) Temporary and permanent control measures shall be applied to 

minimize erosion and sedimentation when riparian areas are disturbed, 
including slope netting berms and ditches, tree protection, sediment 
barriers, infiltration systems, and culverts. 

 
FINDING: No new uses are being proposed within a stream, pond, or lake. However, the proposed 
development will be occurring within a portion of the 150-foot pond buffer that was previously 
disturbed and regularly maintain as a home site, gravel parking area, and gravel driveway. No new 
vegetation removal or disturbance of previously undisturbed areas is proposed for the 
development, consistent with (2) above. No waterways are proposed to be modified or crossed, and 
thus no structural controls or natural controls are required for buffer stability and protection, 
consistent with (3) through (6) above. 
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In coordination with ODFW, Mr. Thompson requested a condition of approval to ensure vehicle 
traffic related to construction activities not exceed 10 miles per hour and that construction workers 
be made aware of sensitive wildlife in the area. Mr. Thompson did not provide any other comments 
related to minimizing disturbance to sensitive wildlife.  Given this information, staff finds the 
development to comply with (1).  
 

d. Groundwater and surface-water quality will not be degraded by the 
proposed use. 

 
e. Those portions of a proposed use that are not water-dependent or have a 

practicable alternative will be located outside of stream, pond, and lake 
buffer zones. 

 
f. The proposed use complies with all applicable federal, state, and local laws. 
 

FINDING: As noted above, the development site is located at the top of a slope that drains away 
from the pond. As well, a significant area of gravel and grasses exist between the pond and the 
house, ensuring any drainage water would be filtered from the bulk of silted soils before it reached 
the surface waters of the pond. The proposed development is not anticipated to result in any 
hazardous materials being used on the ground or leaking excessively from construction related 
equipment. Given this information, staff finds that the proposed development complies with (d).  To 
comply with (e), practicable alternatives to the location of the proposed development are discussed 
below. As noted above, a condition of approval is included to ensure the applicant is aware of the 
responsibility to comply with all other applicable federal, state, and local laws. With this condition, 
staff finds that the development is consistent with (f).  

 
g. Unavoidable impacts to aquatic and riparian areas will be offset through 

rehabilitation and enhancement. 
 
 Rehabilitation and enhancement shall achieve no net loss of water quality, 

natural drainage, and fish and wildlife habitat of the affected stream, pond, 
lake, and/or buffer zone.  When a project area has been disturbed in the 
past it shall be rehabilitated to its natural condition to the maximum extent 
practicable.  

 
 When a project area cannot be completely rehabilitated, such as when a 

boat launch permanently displaces aquatic and riparian areas, enhancement 
shall also be required. 

  
 The following rehabilitation and enhancement standards shall apply… 

 
FINDING:  The proposed development will occur within approximately the identical footprint of the 
existing dwelling and completely within the previously disturbed and regularly maintained gravel 
parking area and driveway. As a result, there will be no new impacts to the aquatic and riparian 
areas on the subject property. Given this information, new rehabilitation and enhancement is not 
required, and critertion (g) is not applicable. 

 
6. Proposed uses in streams, ponds, lakes, and riparian areas and their buffer zones 

shall be evaluated for adverse effects, including cumulative effects, and adverse 
effects shall be prohibited. 
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FINDING: The NSALUDO Section Definitions Chapter defines Significant Adverse Effect as:  

 
“A consequence of a facility that irreparably reduces management of or damages a resource 
listed as a standard and identified in the comprehensive plan and the Wasco County Land Use 
and Development ordinances.” 

  
And Cumulative Effect as:  
 

“The combined effects of two or more activities.  The effects may be related to the number of 
individual activities, or to the number of repeated activities on the same piece of ground.  
Cumulative effects can result from individually minor but collectively significant actions 
taking place over a period of time.” 

 
The applicant is requesting the replacement of a dwelling and attached garage that burned down, 
warranting a replacement process pursuant to Chapter 13. The development will occur in the same 
location, within a previously disturbed and regularly maintained gravel area, located partially within 
the 150-foot buffer of a pond.  As proposed, there will be no new vegetation removal or excavation 
in areas that have not already been disturbed or graveled. Staff coordinated with ODFW staff to 
ensure sensitive resources would not be impacted by the development or construction related 
activities. Mr. Thompson did not identify any adverse or cumulative effects concerns related to the 
pond buffer or pond feature.  As proposed, the replacement development will not irreparably 
reduce the management of resources protected by Wasco County land use regulations. The existing 
buffer impacts occurred sometime in the past when the existing dwelling was constructed, and no 
new impacts are proposed or will occur as a result of the replacement request. The individual 
activity of replacing the destroyed home will not cause new impacts to the protected resources. No 
other buildings exist within the buffer on this property, so it is unlikely that replacement 
development will occur multiple times within the pond buffer or on the same piece of ground. Given 
this information, staff finds that the proposed development will not have adverse effects or 
cumulative effects to the pond or its buffer, consistent with criterion (6) above.  

 
7. Site Plans 

 
In addition to the information required in all site plans, site plans for proposed 
uses in streams, ponds, lakes, and their buffer zones shall include:  a map 
prepared at a scale of 1 inch equals 100 feet (1:1,200), or a scale providing 
greater detail; the exact boundary of the ordinary high water-mark or normal 
pool elevation and the prescribed buffer zone; and a description of actions that 
would alter or destroy the stream, pond, lake, or riparian area. 

 
FINDING: The applicant provided a site plan at a scale of 1 inch equals 50 feet and included a 
graphical representation of the pond. The applicant provided a narrative of the proposed 
development and a subsequent email to confirm that the proposed development will be located 
within the 150-foot buffer zone in the existing disturbed and developed areas. Given this 
information, the application materials were complete and provided information regarding impacts 
to the pond and its buffer. The application materials and site plan comply with (7).  
  

8. Rehabilitation and Enhancement Plans 
 
 Rehabilitation and enhancement plans shall be prepared when a project 

applicant is required to rehabilitate or enhance a stream, pond, lake, and/or 
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buffer zone.  They shall satisfy the following standards… 
 

FINDING: As noted above, the proposed development does not require the rehabilitation or 
enhancement of the pond buffer zone because no new disturbance or impacts to vegetation or 
water quality will occur. Criterion 8(a-f) is not applicable to this application. 

 
E. Practicable Alternative Test 
 
 An alternative site for a proposed use shall be considered practicable if it is available and 

the proposed use can be undertaken on that site after taking into consideration cost, 
technology, logistics, and overall project purposes. 

 
 A practicable alternative does not exist if a project applicant satisfactorily demonstrates 

all of the following: 
 

1. The basic purpose of the use cannot be reasonably accomplished using one or 
more other sites in the vicinity that would avoid or result in less adverse effects 
on wetlands, streams, ponds, lakes, riparian areas, wildlife, or plant areas and 
sites; and 

 
2.  The basic purpose of the use cannot be reasonably accomplished by reducing its 

size, scope, configuration, or density, or by changing the design of the use in a 
way that would avoid or result in less adverse effects on wetlands, streams, 
ponds, lakes, riparian areas, wildlife or plant areas and sites.; and 

 
3. Reasonable attempts were made to remove or accommodate constraints that 

caused a project applicant to reject alternatives to the use as proposed.  Such 
constraints include inadequate infrastructure, parcel size, and land use 
designations.  If a land use designation or recreation intensity class is a 
constraint, an applicant must request a management plan amendment to 
demonstrate that practicable alternatives do not exist. 

 
FINDING:  The proposed dwelling will have the least amount of impacts by being built on the 
existing dwelling’s footprint as the location has already been leveled and disturbed from previous 
development.  The property contains sloping lands; a new location would require extensive grading 
for a new home site as well as the relocation of the existing driveway. Additional grading has the 
potential to negatively impact the pond and pond’s sensitive wildlife habitat.   
 
The applicant previously proposed a significantly larger replacement home that would have required 
additional grading and encroachment into the graveled portions of the pond buffer. The applicant 
worked with staff to reduce the size of the dwelling to comply with Chapters 13 and 14 to the 
maximum extent practicable.   
 
New sites would result in additional impacts to natural resources, the basic purposes of the 
replacement dwelling cannot be reasonable accomplished with any further reductions to size 
(pursuant to the provisions of Chapter 13), and reasonable attempts were made by the applicant to 
reduce any and all impacts to the pond and its buffer. Given this information, staff finds the request 
has no practicable alternative, and is consistent with this rule.  
 

C. Wildlife Habitat 
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1. Purpose: 
 

a. Ensure that new uses do not adversely affect sensitive wildlife areas and 
    sites. 
 
b. "Sensitive wildlife areas" means the 17 land and water areas that are 
     included in the wildlife inventory of the Management Plan. 
 
"Sensitive wildlife sites" is used here in a generic sense to refer to sites that 
 are used by species that are: 

 
(1) Listed as endangered or threatened pursuant to federal or state 
     endangered species acts, 
 
(2) Listed as sensitive by the Oregon Fish and Wildlife Commission, or 
 
(3) Considered to be of special interest to the public, limited to great blue 
     heron, osprey, mountain goat, golden eagle, and prairie falcon. 

 
c. Enhance wildlife habitat that has been altered or destroyed by past uses. 

 
FINDING:  The purpose of this section is to ensure that new uses do not adversely affect sensitive 
wildlife areas and sites.  The subject parcel is currently used for residential use. The request is for a 
replacement dwelling on the existing footprint of the previous dwelling.  
 
Inventories provided by the Columbia River Gorge Commission do not show the presence of any known 
sensitive wildlife. However, following staff’s notice to the ODFW, an active wildlife site was identified. 
The species name is omitted from this report for ongoing resource protection, however it is a species 
determined to be sensitive by ODFW and is consistent with the lists included in (1)(b) above.  
 
  (***) 

 
3.  Uses and Activities Permitted within 1,000 feet of a Sensitive Wildlife Area or Site. Except 

for uses permitted without review in Section 3.100 and 3.180(B) (Open Space), uses and 
activities authorized by the applicable designation may be allowed within 1,000 feet of a 
sensitive wildlife area or site subject to (4) below, Site Plans and Field Surveys, the 
remaining applicable sections this Chapter and the following criteria: 

 
a. Uses that are proposed within 1,000 feet of a sensitive wildlife area or site shall be 

reviewed by the Oregon Department of Fish and Wildlife. 
 

(1) The approximate locations of sensitive wildlife areas and sites are shown in 
the wildlife inventory. 

 
(2) State wildlife biologists will help to determine if a new use would adversely 

affect a sensitive wildlife area or site. 
 

b. The Site plan shall be submitted to the Oregon Department of Fish and Wildlife by the 
County. State wildlife biologists will review the site plan and their field survey records. 
They will: 
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(1) Identify/verify the precise location of the wildlife area or site, 
(2) Ascertain whether the wildlife area or site is active or abandoned, 
(3) Determine if the proposed use may compromise the integrity of the wildlife 
     area or site or occur during the time of the year when wildlife species are 
     sensitive to disturbance, such as nesting or rearing seasons, and 
(4) In some instances, state wildlife biologists may conduct field surveys to 
     verify the wildlife inventory and assess the potential effects of a proposed 
     use. 

 
c. The following factors may be considered when site plans are reviewed: 

 
(1) Biology of the affected wildlife species. 
(2) Published guidelines regarding the protection and management of the 
      affected wildlife species. The Oregon Department of Forestry has 
      prepared technical papers that include management guidelines for osprey 
     and great blue heron. 
(3) Physical characteristics of the subject parcel and vicinity, including 
      topography and vegetation. 
(4) Historic, current, and proposed uses in the vicinity of the sensitive wildlife 
      area or site. 
(5) Existing condition of the wildlife area or site and the surrounding habitat 
      and the useful life of the area or site. 

 
d. The wildlife protection process may terminate if the County, in consultation 
     with the state wildlife agency, determines: 

 
(1) The sensitive wildlife area or site is not active, or 
(2) The proposed use would not compromise the integrity of the wildlife area 
      or site or occur during the time of the year when wildlife species are 
     sensitive to disturbance. 

 
FINDING:  Staff coordinated with Jeremy Thompson of ODFW who identified an area on the subject 
property that contains an active sensitive wildlife site with annual ODFW monitoring. In an email to 
staff, Mr. Thompson stated: 
  

“Proposed expansion of the current household footprint lies wholly within the currently 
impacted driveway and decking footprint and will not have any impact on the integrity 
of [the sensitive wildlife] use on the property. ODFW requests that during construction a 
strict 10 mph speed limit in the driveway, and that all construction traffic be made 
aware of the potential for [sensitive wildlife] in the roadway”. 

 
Mr. Thompson was provided the opportunity to review state inventories and site specific information 
collected during annual agency monitoring of the site. He requested a speed limit and the education of 
the construction crews to watch for wildlife. Based on his feedback and request, the condition of 
approval will ensure that the integrity of the sensitive wildlife site will not be impacted by the proposed 
development. Given this information, the request will comply with criterion (3) above and the sensitive 
wildlife resource protection process may conclude.    
 

D. Rare Plants 
 
1. Purpose 
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a. Ensure that new uses do not adversely affect plant species that are, 
     according to lists kept current by the Gorge Commission: 

 
(1) endemic to the Columbia River Gorge and vicinity, 

 
(2) listed as endangered or threatened pursuant to federal or state 
     endangered species acts, or 

 
(3) listed as endangered or threatened on list (1) or list (2), by the Oregon 
      Natural Heritage Program. (For brevity, these species will be referred to 
     as "sensitive" plant species.) 

 
b. Encourage the protection of plant species that are classified "Review" {list 3}, 
     or "Watch" {list 4} by the Oregon Natural Heritage Program. 

 
c. Enhance the natural habitat of rare plant species. 

 
FINDING:  The purpose of this section is to ensure that new uses do not adversely affect sensitive plants.  
According to digital data from the Gorge Commission and the Oregon Biodiversity Information Center, 
there are no identified rare plants on the subject parcel, or within 1,000’ of the development site. Sue 
Vrilakas, Botanist/ Data Manager for the Oregon Biodiversity Information Center at the Institute for 
Natural Resources for Portland State University, was provided notice of the proposed development. She 
submitted comments by email that expressed no concerns as the proposed development will be 
occurring on the existing footprint of the original dwelling. Staff finds that the request complies with 
Section 14.600(D). 
 

F. Public Interest Test  
 
The following factors shall be considered when determining if a proposed use is in the 
public interest: 

 
1. The extent of public need for the proposed use. 
 
2. The extent and permanence of beneficial or detrimental effects that the proposed 

use may have on the public and private uses for which the property is suited. 
 
3. The functions and size of the wetland, stream, pond, lake, or riparian area that may 

be affected. 
 
4. The economic value of the proposed use to the general area. 
 
5.  The ecological value of the wetland, stream, pond, lake, or riparian area and probable 

effect on public health and safety, fish, plants, and wildlife. 
 

FINDING: The proposed development will replace an existing home in an existing disturbed and 
regularly maintained area. Housing is a need for the residents of the Gorge, and it is in the public’s 
interest to maintain an adequate supply to support residents as well as the economy. Replacing a 
home destroyed by disaster maintains existing housing stock and prevents the need for new ground 
disturbance for new home sites in otherwise protected landscapes. The replacement development 
will be occurring in the same location as a previously permanent development that was lost by 
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disaster. No new development will occur in previously undisturbed portions of the pond buffer; the 
development will not have a new detrimental effect to the protected resource. The benefit to the 
landowner is to maintain a residential use of the property. No public uses are approved or occurring 
on the subject property. Using GIS tools to approximate the size of the pond, staff finds the feature 
to be about 5,000 square feet in size. The buffer is 150-feet from the edge of the high water mark. 
The buffer is already impacted by the gravel parking area, gravel driveway and north-northwest 
portion of the dwelling. As confirmed with ODFW staff who monitor the site annually, and ORBIC 
who maintain plant inventories of the area, the proposed development, with conditions, will not 
have an effect – adverse or cumulative – on any sensitive natural resources that are present in the 
area.  Given this information, staff concludes that the replacement development is in the best 
interest of the public, with conditions of approval to ensure compliance with resource protection 
requirements.  

 
Section 14.700, Recreation Resources – GMA 
 
A. Purpose 

 
1. Protect and enhance recreation resources consistent with Indian treaty rights. 
 
2. Protect scenic, natural, cultural and recreation resources when providing new recreation 

opportunities. 
  

FINDING:  There are no recreational sites on the subject parcel or surrounding properties, and no new 
recreational use is proposed.  The proposed replacement development will not impact recreational uses. 
This request complies with Section 14.700. 
 

Section 14.800, Indian Tribal Treaty Rights and Consultation - GMA 
The purpose of this section is to ensure that the Scenic Area Act, the Management Plan, and 
these implementing ordinances do not affect or modify any treaty or other rights of any Indian 
tribe.  It requires notification to the four tribal governments when new uses are proposed.  

 
FINDING: Section 14.800 provides protection of Indian Tribal Treaty Rights from new development in 
the National Scenic Area.  Section 14.800(B)(3) lists additional notice materials for projects in or 
providing access to the Columbia River or its fish bearing tributaries or for projects that may affect 
Indian treaty rights and provides 20 days for tribal governments to submit comments.  The subject 
property has no access to the Columbia River, but pursuant to other noticing requirements, notice of the 
proposal was mailed or e-mailed to the four tribal governments on September 7, 2017 and a 20-day 
comment period was provided. No comments were received during the comment period.  
 
Section 14.800(C) lists guidelines for tribal government consultation when those governments submit 
substantive written comments. No comments were received. Given this information, the proposed 
development is consistent with Section 14.800(C).  

 
Section 14.800(D) states that the treaty rights protection process may conclude if the Executive Director 
determines that the proposed uses would not affect or modify treaty or other rights of any Indian tribe.  
Uses that would affect or modify such rights shall be prohibited. 
 
 
The subject property does not provide access to the Columbia River or its fish bearing tributaries. No 
known treaty rights are affected by this proposal and no treaty rights concerns were raised by the tribal 
governments. Because the proposed use would not affect or modify treaty or other rights of any Indian 
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tribe, the treaty rights protection process may conclude pursuant to Section 14.800(D).
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